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does not satisfy the statute, unless it contain a recital that it is 
made in pursuance of a previous contract. The deed in this case 
did not contain such a recital; and the decision, that the undelivered 
deed did not satisfy the statute, is undoubtedly correct under the 
general rule. The qualification however — "unless it contain a 
recital that it is made in pursuance of a previous contract" — 
though it is only dictum in the case, may, if it is followed, prevent 
Kentucky from falling in line with the trend of authority, under 
which it appears that without qualification an undelivered deed 
is not a sufficient note or memorandum of a contract for the sale of 
real estate, to satisfy the statute of frauds. 

H. A. L. 



Witnesses — Physician's Privilege — A recent decision in 
Wisconsin, State v. Law, 1 holds that a statute* requiring that testi- 
mony be given in all cases brought under its law regarding abortion* 
in effect abrogates the statutory privilege of secrecy accorded to 
medical practicioners 4 and renders physicians called in to treat a 
woman suffering from the effects of an abortion competent to 
testify in a criminal prosecution against the person charged with 
having committed the offense. 

The case, therefore, is one more decision upon the disputed 
question as to the extent of the privilege of legal secrecy accorded 
to communications between a physician and his patient. The 
privilege itself is of purely statutory origin. Its existence was not 
recognized by the common law, and the rule laid down by Lord 
Mansfield in the Duchess of Kingston's trial 6 has never been 
questioned either in England* or America. 7 This principle of the 
common law has, however, been changed by statutes in more than 
half the jurisdictions in the United States,* on the ground that it 
was prejudicial to the best interests of society to allow this dis- 
closure of such confidential information. Many of these statutes, 
however, like the one enacted in Pennsylvania,* expressly limit 
the privilege to civil cases; although where no such limitation is 
expressed, the majority of the Courts grant it in criminal cases as 

1 136 N. W. Rep., 803 (1912). 

*St. 1898, Section 4078, amended by Laws 1905, c. 149. 

* St. 1898, Section 4352. 

4 St. 1898, Section 4075, amended by Laws 1901, c. 322. 

'20 How. St. Tr. 573 (1776), Mansfield, L. C. J. "If a surgeon"were vol- 
untarily to reveal these secrets he would be guilty of a breach of honor . . . 
but to give that information in a Court of justice . . . which he is bound to 
do, will never be imputed to him as any indiscretion whatever." 

'Russell v. Jackson, 9 Hare, 387 (1851); also dicta by Jessel, M. R. 
in Wheeler v. LeMarchant, L. R. 17 Ch. Div. 675 (1881). 

'Campan v. North, 39 Mich. 606 (1878); Steagald v/ Steagald, 22 Tex. 
App. 464 (1886); Banigan v. Banigan, 26 R. I. 454 (1904). 

8 For a summary of the various Statutes, see Wigmore: Evidence, Vol. 
IV, Section 2380 and notes. 

•Act June 18, 1895, P. L. 195. 
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well w — a doctrine which often results in a mockery of justice where 
the physician himself has taken part in the criminal transaction 
or has acted on behalf of the victim of a crime. 11 

While some decisions are contra, 11 the better rule is that the 
burden of proof is on the claimant of the privilege to establish the 
facts necessary to create it. M Of course, the rule of privilege for- 
bids disclosure only by those persons to whom the confidence was 
extended, and does not apply" to third parties who may have over- 
heard the communication, unless they are agents of the physician. 1 * 
The privilege also only applies to those who are professional phy- 
sicians or surgeons in the usual meaning of the term. Hence com- 
munications made to a veterinary surgeon, 16 or to a dentist, 17 or 
to an apothecary" are not within the statute. To be privileged, 
the communication must also be made to a person in his professional 
character; and therefore a consultation with a physician made for 
a purpose other than obtaining medical treatment is not privi- 
leged^ 9 nor is a communication made when the professional re- 
lation does not exist," nor is the result of an autopsy." 

It has been held that in criminal cases, a communication made 
to a physician invited by the opponent for purposes of inspection 
is not privileged, since it is not generally made in order to obtain 
curative treatment and also because it is impossible to imply a 
confidence on the part of the communicating person when no in- 
vitation has been extended.* 1 In civil cases, however, it is settled 
that the privilege may be invoked even by a patient who has been 

w Wigmore: Evidence, Vql. IV, Section 2385. The decision in the prin- 
cipal case seems contra in effect, though the Court said that they left the ques- 
tion still open. 

u As in Aspy v. Botkins, 160 Ind. 170 (1903) where the plaintiff was held 
privileged to withhold the testimony of other physicians attending her for ill- 
ness caused by the defendant's malpractice. The New York rule is contra, 
People v. Harris, 136 N. Y. 423 (1893). 

M Masonic M. B. Ass'n v. Bech, 77 Ind. 203(1881); Munz v. R. R. Co. 70 
Pac. Rep. 852 (Utah 1002). 

"Wheeler v. State, 158 Ind. 687 (1902); Green v. Ry. Co., 171 N. Y. 201 
(1902). 

"Springer v. Bryam, 137 Ind. 15 (1894). 

"Raymond v. R. R. Co., 65 la. 152 (1884); Renihan v. Dennin, 103 N. Y. 
573 (1886). 

16 Hendershot v. Tel. Co.,. 106 la. 529 (1894). 

17 People v. DeFrance, 104 Mich. 563 (1875); Howe v. Regensburg, 132 
N. Y., Supp. 873 (191 1). The conclusion reached in State v. Bech, 21 R. I. 
288 (1898) is contra, and, it is submitted, better, in view of the present require- 
ments and station of the dental profession. 

18 Brown v. R. R. Co., 66 Mo. 597 (1877). 

M Hoyt v. Hoyt, 112 N. Y., 443 (1889); Burndell's Will, 102 Wis. 45 (1880). 

"•Herries v. Waterloo, 114 la. 374 (1901); Patterson v. Cole, 67 Kan. 441 
(1903). 

fl Harrison v. Ry. Co., 46 Col. 156 (1897). 

M Freel v. R. R. Co., 97 Col. 40 (1892); People v. Glover, 71 Mich. 303 (1888). 
The justice of this doctrine is at least questionable; where the accused is in- 
spected against his will the effect may easily be to force or induce him to in- 
criminate himself as was the case in People v. Glover, ubi supra. 



NOTES 55 

treated against his will. 2 * The privilege, moreover, is intended and 
expressly declared by most statutes to protect only communications 
which are made in order to obtain the benefit of the professional 
relation," and the tendency of most jurisdictions is to admit all 
other statements relevant to the case even though the patient may 
have honestly believed, at the time they were made, that they were 
necessary to aid the physician and would be included by the privi- 
lege. 26 As to just what matters are necessary and therefore pro- 
tected, the physician must generally be the judge.u nless, of course, 
it is in matters apparent even to the ordinary observer. 2 * It would 
seem, of course, that these decisions should be made by the Court 
in its function of passing on the admissibility of evidence, but, 
practically speaking, this would be very difficult and in many cases 
impossible, since judges are not trained in the science of medicine. 
The term "communications," to which the privilege applies, is 
generally held to cover all data obtained by the physician from the 
patient which is necessary to enable the former to prescribe. 17 
It therefore includes the results 28 of exhibition and inspection, and 
all written statements, as well as verbal utterances; and it is im- 
material whether or not the patient himself is aware of the specific 
data discovered. It is, however, very important to note that it is 
only the tenor of the communication which is privileged ; and the 
fact that a communication has been made, as well as the number and 
dates of consultations are not protected by the statute.® The 
distinction is of importance when the question involved is whether 
or not a person was in good health at a certain time or during a 
specific period, since the fact that a person did not enjoy the best 
of health may be shown by proving that a physician was consulted 
frequently at the time, or during, the period in question. 

The right to claim the privilege belongs, of course, to the pa- 
tient, not to the physician ; and the latter cannot invoke it if the 

° Sup. K. of P. v. Meyer, 198 U. S. 508 (1905); Keist v. Chich. R. R. Co., no 
la. 32 (1899); but cf. Nesbit v. People, 119 Colo. 441 (1892), examination by a 
physician ordered by the plaintiff and agreed to by the defendant held not 
privileged. 

"Wigmore: Evidence, Vol. IV, Section 2383 (b). 

" Harriman v. Stowe, 57 Mo. 93 (1874); Green v. R. R. Co., 171 N. Y. 201 
(1902); contra Raymond v. R. R. Co., 65 la. 152(1884). It would seem more 
equitable to hold that the real test should be the patient's belief of what he 
deemed necessary and therefore confidentially disclosed. 

26 State v. Kennedy, 177 Mo. 98 (1903). 

27 It would appear, accordingly, that the fact of insanity discovered by a 
physician called in to prescribe for another reason should not be privileged, but 
the cases do not so hold. 

^Wigmore: Evidence, Vol. IV, Section 2384. The reason is that the 
invitation to prescribe necessarily assumes that the physician will require all 
the data he can obtain upon which to base his prescription. It has, accordingly, 
been logically decided in Aspy v. Botkins, 160 Ind. 170 (1902), that an X-ray 
photograph taken by a physician in the course of treatment is inadmissible. 

29 Briesenmeister v. Supreme Lodge, 81 Mich. 525 (1890); Patten v. Ins. 
Ass., 133 N. Y. 450 (1892); Price v. Standard L. & A. Ins. Co., 95 N. W. 1118 
(Minn. 1903), contra McGowan v. Supreme Court, 104 Wis. 186 (1899). 
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former abandons it." While in practice it is generally the physi- 
cian who declines to answer, it is nevertheless true that the claim 
of privilege should be formally made by the patient himself. Even 
after the death of the patient, the privilege may be claimed by the 
heir or representative of the deceased as his personal successor;" 
though it cannot be invoked by an assigneeof a contractual interest. 31 
Where the litigation is over the question as to which party is the 
rightful successor of the deceased, it would seem that the privi- 
lege could not be invoked at all. This question, however, has not 
yet been raised. Naturally, the privilege can be waived," and, 
unless required by statute, the waiver need not be made in express 
language. It may also be waived by a contract made before the 
litigation commenced. 54 As an ordinary rule of evidence, it is, 
of course, true that a failure to object to the witness' answer at the 
proper time is a waiver of all exception thereto. The Courts have 
taken a very narrow and questionable view in regard to what con- 
duct will be regarded as a waiver by implication. 55 Certainly 
bringing a suit for damages for personal injuries should be regarded 
as waiving the privilege, since the gist of the action turns on the 
extent and gravity of the injury itself; and it would certainly ap- 
pear only logical to hold that a party's own testimony as to his 
physical condition should be regarded as a waiver of privilege in 
regard to medical testimony concerning the same condition. 
These propositions seem self-evident; and yet the cases do not so 
hold, 30 thus permitting a plaintiff falsely to claim that a physician 
has treated him for a certain injury and then, by claiming the privi- 
lege, to prevent the physician's truthful disclosure of the fact 
that the patient was not really injured at all. It has also been 
held most illogically, that a waiver of the privilege at one trial 
will not prevent the right to claim it again at a later trial upon the 
same conditions; 37 and practically all the cases hold that calling 
one or more physicians to testify as to one's physical condition 
is not a waiver of the privilege in regard to the testimony of other 

50 Burgess v. Sims Drug Co., 114 la. 275 (1901). 

81 Davis v. Supreme Lodge, 165 N. Y., 159 (1900). Physician's death cer- 
tificate registered with the Board of Health excluded as privileged. 

81 Edginton v. Mut. Life Ins. Co., 67 N. Y. 185 (1876) is contra; but its 
reasoning cannot be sustained. 

SS G. R. & I. R. Co. v. Martin, 41 Mich. 667 (1879); Blair v. Ry Co., 89 
Mo. 337 (1886). 

"Adrevens v. Mutual R. F. L. Ass'n, 34 Fed. 870 (1888); Keller v. Ins. 
Co., 95 Mo. App. 627 (1902). 

"See cases in Wigmore: Evidence, Vol. IV, Section 2389 and a very able 
criticism of the illogical attitude of the Courts in this matter. 

'•Williams v. Johnson, 112 Ind. 273 (1887); Green v. Nebegamaeir, 113 
Wis. 508 (1890); McConnell v. Osage, 80 la. 293 (1890). 

"Burgess v. Sims Drug Co., 114 la. 275 (1901); Grattan v. Ins. Co., 92 
N. Y. 274 (1887). This decision was later overruled in Morris v. N. Y. etc., 
Ry. Co., 148 N. Y. 88 (1898). 
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physicians about precisely the same condition. 38 Some Courts 39 
have even held that the heir or representative of the deceased is 
not entitled to waive the privilege, but these decisions cannot be 
supported; and the majority opinion is the other way* The 
decisions, however, do hold that the privilege is waived by sending 
a physician's certificate as part of the proofs of death i 41 or by calling 
a physician as witness and examining him as to one's physical con- 
dition; 41 and it has also been heid that requesting a physician to 
attest one's will is by implication a waiver of privilege regarding 
all testimony concerning the validity of the instrument. 41 

In view of the present illogical state of the law upon the sub- 
ject, it is not surprising to find that the wisdom of granting 
this privilege at all is to-day very much in dispute. A very able 
plea setting forth the desirability of the privilege from the medical 
point of view is found in an address made by Dr. Baird before the 
Georgia Bar Association; 44 and some of the English judges 46 have 
favored the enactment of some statute according it to British 
practitioners. Its desirability has, on the other hand, been gravely 
doubted by an able New York judge, 4 * who said, "The statute, 
as we feel obliged to construe it, will work considerable mischief 
. . . , but the remedy is with the legislature and not with the 
Courts." Moreover, it is openly and logically assailed by Prof. 
Wigmore, 47 who points out, inter alia, that " In actions for personal 
injury 48 the permission to claim the privilege is a burlesque upon 

^Penn. Mut. Life Ins. Co. v. Wiler, ioo Ind. 92 (1884); Met. St. Ry. 
Co. v. Jacobi, 50 C. C. A. 619 (1902); Baxter v. Cedar Rapids, 103 la. 599 
(1897). These decisions, while possibly logical enough in their technical reason- 
ing, certainly reach a conclusion which outrages ordinary common sense. 

39 Flint's Est., 100 Cal. 391 (1893); Loder v. Whelfley, in N. Y. 239 
(1888). 

*>Fraser v. Jennison, 42 Mich. 206 (1879); Winters v. Winters, 102 la. 
53 (1897); Morris v. Morris, 119 Ind. 343 (1889). The same courts ante® 
which deny the heir or representative the right to waive the privilege admit 
his right to claim it; and these decisions in California and New York seem to 
overlook the fundamental foundations upon which the privilege rests. 

"Nelson v. Ins. Co., no la. 600 (1900); Buffalo L. T. & S. D. 
Co. v. Knights T. & M. M. A. Ass'n, 126 N. Y. 450 (1891). 

"Lissal v. Crocker Est. Co., 119 Col. 442 (1897); Sovereign Camp v. Gran- 
don, 64 Neb. 39 (1902). 

13 Mullin's Est., no Cal. 252 (1895). Physician's testimony as to testa- 
tor's sanity admitted since he was a witness to the will. 

44 16 Ga. Bar Ass. Rep., pp. 83-88 (1899). 

"Taylor on Evidence, 10th Ed. Vol. I, p. 647; see also Brougham J., in 
Greenough v. Caskell, I My. & K. 103 (1833). 

«Earl J. in Renihan v. Dennin, 103 N. Y. 573 (1886). 

47 IV Wigmore: Evidence, Sections 2380 and 2389. 

48 It seems inconsistent indeed to find that the jurisdictions which extend 
the privilege of professional secrecy to the furthest limits in regard to medical 
communications are those which insist upon the absolute common- law power 
of the Court, in cases of tort for injury to the person, to require the plaintiff 
to submit his person to an examination by experts. See Lane v. Spokane Falls 
R. R. Co., 57 Pac. Rep. 367 (Wash. 1899). This right is strongly denied in 
U. P. R. Co. v. Botsford, 141 U. S., 250 (1890). 
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logic and justice." Prof. Wigmore further points out that most 
of the litigation in which the privilege is invoked is of this character, 
or over life insurance policies and testamentary capacity; and 
that there is no reason whatever, in any of these actions, to con- 
ceal the facts, except to perpetrate a wrong upon the opponent. 

With the exception of venereal diseases, physical abnormali- 
ties and troubles peculiar to women, it is probably only an ultra- 
sensitive person who makes the slightest attempt to conceal the 
nature of an illness or injury; and the above mentioned disorders 
are rarely of any legal importance except in divorce suits when 
the testimony is taken only before a referee and not made public. 
It would seem better, therefore, on grounds of public policy, either 
so to draft a statute as to grant legal secrecy only to communica- 
tions made in regard to the physical applications mentioned ante, 
and then only when sought publicly in open Court, or else to abolish 
the privilege entirely. It should not be the policy of the law to 
shield a few highly sensitive individuals with a statute which arms 
the vast majority of litigants with a weapon for which their sole 
use is to obstruct or defeat the ends of justice. 

P. C. M., Jr. 



